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SECURITY YMUSCHESTVENNЫH interests of creditors HOZYAYSTVENNOHO societies ( comparative analysis )

BV fur coat
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Sciences candidate yurydycheskyh

Formulation of the problem. Hozyaystvennыe society yhrayut all vozrastayuschuyu role in the system rыnochnoy economy. In nыneshnem stages of development uh predprynymatelskaya Deyatelnost osushchestvljaetsja , Typically , p Using that r ili ynoho hozyaystvennoho society. Taco Distribution hozyaystvennыh societies obъyasnyaetsya Benefits , kotorыe ones soderzhat a compared with osuschestvlenyem chastnoy predprynymatelskoy activity without creation yurydycheskoho emoticon , namely: vozmozhnostyu akkumulyatsyy znachytelnыh obъemov capital , obъedynenyya personalnыh resources , obespechenye postoyanstva in predprynymatelskoy Doing activities such Regardless of changes in the composition of participants and , First of Total , Ability restrictions liability of participants.

Together with topics on sovremennom stages Formation entrepreneurship znachytelnuyu Danger эkonomycheskoy system sostavlyayut zloupotreblenyya co storony nedobrosovestnыh entrepreneurs. These zloupotreblenyya svodyatsya mostly k nedobrosovestnomu Using nekotorыh standards legislation hozyaystvennoho How materyalnoho so i protsessualnoho ( the economic and protsessualnoho ). When Told to poslednyy period zloupotreblenyya co storony nedobrosovestnыh entrepreneurs pryobrely Mass character , that result in the loss of K ohromnыm Samoa fynansovoy system and in the economy of the state as a whole. All Eto and aktualyzyruet challenge the economic and Improvement pravovыh funds of protection of interests of creditors hozyaystvennoho society , in particular , on the basis ymeyuschehosya sootvetstvuyuscheho Experience peredovыh countries of Europe , notably Hermanyy .

Analysis of results poslednyh study. The topic of protection of interests of creditors ymuschestvennыh hozyaystvennoho society posvyascheno Significant number otechestvennыh nauchnыh research. Эtoy problemoy zanymalys , in particular: A. Bogdanov , E. Kybenko , A. Winnick , M. Kulahyn . Îíà javljaetsja well as a directed development of corporate law in Ukraine. Ukrainskaia right obladaet number of funds , prednaznachennыh for Reduction of risk , liability restrictions svyazannыh with participants in society commitment . EFFECTIVE usovershenstvovanye of existing systems in the Ukrainian right of protection from creditors nedobrosovestnoho Using participant hozyaystvennoho society category yurydycheskoho emoticon predstavljaetsja , however , without nemыslymыm Study and detailed analysis zarubezhnoho Experience in corporate law .

Representatives yurydycheskoy Science predprynymayutsya Attempts osveschenyya provisions zarubezhnoho legislation , for the protection of human napravlennыh creditors hozyaystvennыh societies and otlychayuschyhsya aktualnostyu for development otechestvennoho law. Especially the Select Told in the context of work worth it Kulahyna M. , A. Vinnik , E. Kybenko .

Naybolee Technology and k Disclosure dannoy podoshla A. Winnick [ 1]. However in the labors and researchers эtyh not polnoy least osveschaetsya pravovoy Institute kapytalyzyrovannыh zaymov , of existing law and in hermanskom predstavlyayuschyy osobыy Interest in the light of yssleduemoy issues. At the same Time , CEI pravovoy Institute javljaetsja subject neuhasayuschyh nauchnыh dyskussyy such vydnыh nemetskyh researchers in the field of corporate law as: Altmeppen H. , K. Schmidt , M. Haberzak , M. Luther , W. Hёtte .

Objectives of the article. The aim dannoy publication javljaetsja the Institute of Legal Disclosure CONTENT kapytalyzyrovannыh zaymov , nauchnoy dyskussyy of presentation by ego problems of application and decision at voznykayuschyh Told spornыh issues.

Basic Results of the study . As porozhdenyem sudebnoy practice Provisions of kapytalyzyrovannыh I send only takes own way ( chastychnoe ) zakreplenye in § 32 «a», § 32 «b» Hermanskoho law against society with ohranychennoy otvetstvennostyu (hereinafter - ZOOO ). Ona dopolnyayut Provisions of the law against education authorized capital fund society kak , prednaznachennoho to Follow Up obespechenyya commitment to society ego creditors. Osnovopolahayuschey ydeey of the given legal javljaetsja Limit the Institute of Society funds vыplatы hozyaystvennыm party, predostavyvshemu 's engaged on terms [2 ]. DATA Provisions predstavlyayut is, in creatures , Limit the principle of freedom of financing hozyaystvennoho society , predostavlyayuscheho discretion to participant questions for decision at vnesenyy dopolnytelnыh vkladov and specific order osuschestvlenyya dopolnytelnыh fynansovыh injections into society [ 3]. Thus, although zaemnыe sredstva and ostayutsya pryvlechennыm CAPITAL AGAINST Between Society and participant [4 ] , but the ego in relationships with lenders pryobretayut Pos nazыvaemoho as " functional capital " in connection with something and are talking against s Speech " capitalization " [5 ] .

AS tselesoobraznosty Using of the given law can result in the Institute of sleduyuschye Argumenty .

In cases fynansovыh zatrudnenyy society participants behavior AGAINST question of funding is determined by society tremya factors: svobodoy of funding , Adoption itself in line nehatyvnыh consequences of solutions of financing ( for otvetstvennostyu of financing ) and creditors zaschytoy interests of society. Two poslednyh factor predstavlyayut soboj restrictions of the first category , not at the very solutions of financing and sposobov osuschestvlenyya ego . Yes, sluchae fynansovыh zatrudnenyy society , LEADING k neobhodymosty Attraction Extras capital , contestants society postavlenы to Choice : vdohnut in him a new life , predostavyv neobhodymыy capital , Or same Start elimination . In the First sluchae ones in svobodny Choice funds for osuschestvlenyya postavlennoy goal , though not ýòîò Choice dolzhen perekladыvat vzyatыy ymi itself at risk on the shoulders of creditors society [ 6]. Choice pravovoy forms predostavlenyya engaged himself to himself not to cause damage to Interest poslednyh , though engaged in Return of the given tot the period , when hozyaystvennoe Society javljaetsja nezhyznesposobnыm without him , is not an bezuprechnыm pravovoy s point of view on a number aspektov at once . First, sudebnaya practice usmatryvaet in podobnыh action participants protyvorechyvoe behavior , nesoobraznoe s principle dobrosovestnoho poryadochnoho Follow Up and commitment (§ 242 Civil Code of Hermanskoho ) so kak loan is yzыmaetsya ymuschestvennoy sphere of society , something could prezhde byt im mature presleduemaya purpose [7 ] . Secondly, predostavlenye engaged prospered rolled back , that fact Availability fynansovыh funds , acting in result predostavlenyya participant will take participants to enter in zabluzhdenye delovoho turnover naschet fynansovoy zhyznesposobnosty society [ 8]. Thirdly, Ono ottyahyvaet early elimination society and themes samыm objectively reduces the chance of creditors Receive satisfaction of existing commitment already in [9 ]. In addition, the participant hozyaystvennoho society blog Clearing Benefits In other creditors before the latter , pozvolyayuschye emu predъyavyt Requirements for Return engaged , when hozyaystvennoe Society else obladaet neobhodymыmy for the ego satisfaction of funds . [10] Ukazannыe momentы and pozvoljajut own way in aggregates speaks at neobhodymosty obyazыvanyya participant ymuschestvennыy bear risk , svyazannыy s Adoption of financing solutions on society , in uniform definitions for persons Hours ystrebovanyya im vыdannoho hozyaystvennomu society will take.

Rassmatryvaemыy pravovoy Institute urehulyrovan positively to societies with ohranychennoy otvetstvennostyu . In addition, in accordance with the § 129 «a» and § 172 «a» Hermanskoho Commercial Code ego action on rasprostranyaetsya polnыe kommandytnыe and society in kotorыh us one of komplementaryev ( polnыh participants ) is not an fyzycheskym litsom ili personalnыm society in proof kotorogo there áû although one participant - fyzycheskoe smiles (as nazыvaemыe " netypychnыe personalnыe society "). In addition, sudebnaya practice prymenyaet § 32 «a», § 32 «b» ZOOO by analogy k aktsyonernыm society. Thus, the scope of action of the given legal ohvatыvaet is the Institute of Society for kotorыh characteristic Limit liability 's participants [11 ]. Question about Distribution ego action on typychnыe personalnыe society , podnymaemыy nekotorыmy researchers [ 12] Can not byt decisions positively . Specialists , stoyaschye on protyvopolozhnoy ukazыvayut point of view , in particular , the cases in kotorыh komplementaryem kommandytnoho society stanovylos smiles , not obladayuschee Somehow lybo znachymыm property. Bessporno for personalnыh societies characterized Education òîæå Actually capital and in connection with эtym , that critics of existing Compact podcherkyvayut sudebnoy practices Ability zamenы Actually Society zaemnыmy capital funds [13 ]. However sobstvennыy capital ( typychnыh ) personalnыh societies ( something demonstryruet absence harantyrovannoy law mynymalnoy velychynы of the given capital and liability for nevnesenye funds with him ) neset not assume that kompensatsyonnoy function , kotoraja prysuscha restrictions of liability in cases participants in society ego obligations. In connection with эtym absent neobhodymost prydanyya Seoul Special podobnыm will take legal status. When Told ymuschestvennaya nesostoyatelnost participant otnosytsya k neyzbezhnыm ymuschestvennыm slash personal creditors society. Ymenno doverye k loan lender participant vыstupaet opredelyayuschym point for Adoption pervыm solutions at Entry into dohovornыe relationships with society.

Opysannoe Above Expansion ymuschestvennoho line participant prymenyaetsya society , while at the same TIME , not smoked everyone will take vыdavaemыm Society Members ego . Ynoe decision led áû k neopravdannomu suzhenyyu freedom hozyaystvovanyya As a society , so the ego and participants. In connection with the action эtym rules at kapytalyzyrovannom take svjazano Availability rows with conditions.

Interestingly , First of Total , concept of participant society , vыdavsheho kapytalyzyrovannыy take. Ono rassmatryvaetsya sudebnoy in practice and literature kommentatorskoy dovolno widely. Firstly , under him podpadayut cases vыdachy zaymov in nazыvaemoho mediated cases as representative offices , that is pravovыh relations at kotorыh zaymodatel deystvuet here svoeho behalf , but for the Interest Account and participant in society. Secondly, Ono ohvatыvaet How obladateley formalnoy pravovoy pozytsyy so i subъektov , it is possible to kotorыh pryravnyat k participants with эkonomycheskoy point of view , Number Example in sluchae reshayuscheho participate in society , participants borrower . For this konstatatsyy participate dostatochno valleys , kotoraja pozvoljaet give ukazanyya yspolnytelnomu authority of the latter .

Follows vazhnыm moment kasayuschymsya Disclosure concepts " participant " in Understanding § 32 «a» ZOOO , javljaetsja reply to a question , predusmatryvaet Do Ono opredelennыy mynymalnыy Size valleys in society. DATA question poluchaet neodnoznachnыy response to such specific dependence r society.

Responsibility for the Society of financing with ohranychennoy otvetstvennostyu (hereinafter - company ) vozlahaetsya on everybody should of participants ( It should be something of § 24, para. 3 § 31 ZOOO ), in connection with something does not exist is definitely Size participate , with kotorogo loan is podlezhyt How kapytalyzyrovannыy qualifications , in addition to specifying sentence 2 para. 3 § 32a ZOOO The minimum of 10% Barrier [14 ]

Given suschnostnoe and strukturnoe razlychye Joint Stock Society Ltd. and (c prysuschym emu lychnostnыm element ) sudebnaya practice and science of Representatives yurydycheskoy shodyatsya su Views on neobhodymosty Size The minimum participation of definitions ( kak Meter predprynymatelskoho Interest in participation in society ), since it is possible to sravnyvat kotorogo many individual shareholders with participant LLC . Raznohlasyya suschestvuyut Relatively Size dannoy velychynы , however sudebnaya practice and hospodstvuyuschee nauchnoe opinion pryderzhyvayutsya glance at neobhodymosty obladanyya 25 % stake , that is blokyruyuschym package [15 ]. When Told predostavlenye engaged participants, obъedynennыmy obschym Interest , Or society , svyazannыmy control - subordination relationships , vmenyaetsya im kak association.
In connection with the topic , that ( dostatochnыm ) grounds Distribution Rules at kapytalyzyrovannom take on personalnыe society javljaetsja deviations from typychnoho liability regime participants , it definitely Availability Size The minimum Participation is not required.

Offers 3 Sec. 3 § 32 «a» ZOOO yzыmaet Personal Area sphere of legal action rassmatryvaemoho the Institute of participants, pryobretshyh svoy valleys in society with aim of overcome it already suschestvuyuscheho crisis. And Eto kasaetsya zaymov , predostavlennыh As before, after and as such Entry in society. The purpose of the rules of law dannoy - oblehchyt Attraction of capital for sanatsyy hozyaystvennoho society , nahodyaschehosya in slozhnom Finance POSITION [16 ].

According to Sec. 1 § 32 «a» ZOOO loan is dolzhen byt vыdan society in tot time , when contestants How poryadochnыe entrepreneurs predostavyly áû Site Last popolnenyya Actually Means for capital. Dannoe hozyaystvennoe Pos society in hermanskom legislation nazыvaetsya " crisis of society ," and predostavlenye emu in CEI period fynansovыh funds - kryzysnыm funding. AS Criteria for utochnenyya concepts " crisis of society " sudebnoy praktykoy been vыbrana nekredytosposobnost society , opredelyaemaya How nevozmozhnost obtain credit for harakternыh Society for kredytnыh of the market of the given terms of services without predostavlenyya obespechenyya commitment to RETURN loan co storony participants society [ 17].

Pravovoy functional mode of capital , zakreplyaemыy for kapytalyzyrovannыmy will take at rasprostranyaetsya Told According sentence 1 para. 3 § 32 "A" s in all ZOOO pravovыe action , sootvetstvuyuschye loan in the Economic Plan: factoring, napravlennыy on assignment with trebovanyy tselju ynkassatsyy ; predostavlenye otsrochky Follow Up commitment ; faktycheskoe nepredъyavlenye trebovanyy Follow Up ; fynansovыy leasing ; predostavlenye obespechenyya to take, poluchaemыm society Thirdly such entities and , despite the rasprostranennuyu criticism predostavlenye participant ymuschestvennыh Values ​​in polzovanye society.

Can Kryzysnoe of funding proyshodyt well as in shape neyzъyatyya will take predostavlennoho in period stabylnoho Finance Provisions society , with offensive crisis. As Told sluchae sudebnaya practice predostavlyaet participant of dates, opredelennыy for Adoption solutions against ystrebovanyy funds , dlyna kotorogo zavysyt such circumstances konkretnыh affairs and sostavljaet Approximately 2 - 3 Nedeli [ 18]. Laying nevыhodnыh ymuschestvennыh consequences vsledstvye bezdeyatelnosty subъekta nastupaet liability , however , lysh in sluchae abilities fynansovыh O resources of society ( for example: vsledstvye ystechenyya Sroka , stating in the contract ).

Particular mesto , took the question at subъektyvnoy side. In a while as on Question of Availability neobhodymosty osobыh motivated ili purposes ( in particular, the interests of creditors pinching ) co storony party, and naukoy sudebnoy praktykoy daetsya clearly Negative response [ 19], spornыm javljaetsja question of volume Requires Knowledge li ili vynovnoe neznanye participant naschet existence crisis society. Traditionally hospodstvuyuschee opinion otrytsaet neobhodymost Establishment subъektyvnoy storony How takovoy [20 ]. With this vozzrenyem , however , slozhno sohlasytsya . Given , that capitalization engaged javljaetsja manifestations liability for participant decision of financing of society and something kazhdoe decision , ymeyuschee pravovoe variant blog volevoy and soznatelnыy character stanovytsya ochevydnoy neobhodymost proverky presence in participant at the time engaged predostavlenyya abilities obtain svedenyy crisis of society ( Compare [21 ]).

Znachytelnuyu role in the Institute of Legal Understanding Total kapytalyzyrovannыh zaymov yhrayut pravovыe consequences , k pryurochyvaemыe offensive vыsheukazannыh conditions. Their is possible to partition on the consequences , positive zakreplennыe in law (s svyazannыe s Conduct treatments for Cause at nesostoyatelnosty ) and prymenyaemыe As a result tolkovanyya provisions on the establishment and Saving authorized capital . As a result of this practice tolkovanyya sudebnaya delaet Conclusion of Existence prohibition on vыplatu kapytalyzyrovannыh zaymov in the amount , neobhodymoy for Saving authorized capital (paragraph 1 § 30 ZOOO by analogy ), and society Requirements for Return funds , vыplachennыh Contrary Told prohibition (paragraph 1 § 31 ZOOO by analogy ). These consequences pravovыe pryobretayut Particular importance in connection with the themes , that ones not svyazanы with fact discovery of treatments for Cause nesostoyatelnosty , although podlezhyt Application and Told in stages, however , no restricted , opredelyaemыh formalities bankruptcy process.

When Conducting treatments for Cause at nesostoyatelnosty § 32 " and " ZOOO , figure 5 Sec. 1 § 39 Provisions at nesostoyatelnosty (further in the text - PN) predpysыvayut , that participants Requirements for Return kapytalyzyrovannыh zaymov podlezhat satisfaction in poslednyuyu Queue .

In cases of participant satisfaction Requirements Return to Your first forum kapytalyzyrovannoho engaged in one year , as well as in society predostavlenyy obespechenyya Follow Up vыsheukazannoho first forum Requirements in 10 years prior to the filing zayavlenyya against opening treatments for Cause at nesostoyatelnosty ili ego after submission sootvetstvuyuschee action society can u byt obzhalovano konkursnыm upravlyayuschym in accordance with the § 135, para. 1 § 129 Mon . The same consequences samыe nastupayut and contribu competitive process in the volume case, the creditor can u If (or predpolahaetsya , that not smozhet ) Receive satisfaction putem prynudytelnoho vzыskanyya (§ 6 , § 2 of the Act against the debtor obzhalovanyy transactions contribu treatments for delam at nesostoyatelnosty ).

Conclusions . Vыsheskazannoe Summarizing , we may zaklyuchyt , that pravovoy Institute kapytalyzyrovannыh zaymov in hermanskom right javljaetsja эffektyvnыm institute of protection of interests of creditors hozyaystvennoho competition from society 's trebovanyy k hozyaystvennomu society and participants trebovanyy - creditors.

Functional status of capital , prysvayvaemыy this will take prospered k prohibition Return zaemnыh funds , neobhodymыh for Saving authorized capital , and Requirements for society 's Return to sluchae vыplatы ; prysvoenyyu Requirements participant satisfaction with posledney ocherednosty trebovanyy in bankruptcy proceedings ; abilities obzhalovanyya of action in such vыplate zaymov konkursnыm upravlyayuschym ili lender.
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Шуба Б.В. Захист майнових інтересів кредиторів господарського товариства (порівняльний аналіз) 
У статті розглядаються положення про капіталізовані позики Німецького Закону про товариства з обмеженою відповідальністю, проаналізовані точки зору, висловлювані в ході наукової дискусії з проблем його застосування, пропонуються рішення деяких виникають при цьому спірних питань. 

Ключові слова: господарські товариства, Німецький Закон про товариства, капіталізовані позики, статутний капітал, учасник товариства.
Шуба Б.В. Защита имущественных интересов кредиторов хозяйственного общества (сравнительный анализ)

В статье рассматриваются положения о капитализированных займах  Германского Закона об обществах с ограниченной ответственностью, анализируются точки зрения, высказываемые в ходе научной дискуссии по проблемам его применения, предлагаются решения некоторых возникающих при этом спорных вопросов.

Ключевые слова: хозяйственные общества, Германский Закон об обществах, капитализированные займы, уставной капитал, участник общества. 

Shuba BV Protection of property interests of the creditors of the economic society (comparative analysis)
The article reviews the provisions of capitalized borrowing German Law on Limited Liability Companies, analyzes point of view, expressed in the course of scientific debate on its use, offered solutions have arisen in this dispute.
Keywords: business entities, the German Societies Act, capitalized loans, share capital, member of society.
